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SERVICE LEVEL AGREEMENT

made and entered into between:.

1 PARTIES
1.1 The parﬁies to this agreement are;
1.1.1 - PIXLEY KA SEME DISTRICT MUNICIPALITY a District

Munrcrpahty -established in terms of the Laws of the Republlc of
‘South Africa, with its mam place of busmess at Culvert road, De
“Aar, hereln represented and duly authortsed thereto by, Rodney E
Pzeterse In hIS capacny as Mumcrpal Manager :

("the Cu_s_to_rne;f )
_f.'and
112 . SKHUNYANA TRA]NING CONSULTANTS CC Reg|stratlon _ :
“number: 20005/058031[23 _a Closed Corporatron : duly S
f-mcorporated in terms of the Laws of the Repub!rc of South Afnca
_with its regastered head office at 27 Mstchell Drwe Port Shepstone

- herein- represented and duly authonsed thereto by, Andl!e Gumbz

in his capacity as. Actwe Member
o - ("the Service Provider”), . -
1.2 The parties_egree_as.set out below, R

2 iNTERPRETATION

2.1 - In this agreement uniess rnconsrstent wnth or otherwrse mdlcated by

Fab

the context —




2.1.1

21.2

2.1.3

2.1.4

2.1.5

2.1.6

2.1.7

218

“the/this agreement” means the agreement contained in this
document and the annexure hereto and includes all supporting
documentation that led to the awarding of the tender to the
service provider in respect of Bid 04/15 Community Perception

Survey;

“business day” means a day which is not a Saturday, Sunday or
official public holiday in the Republic of _S_outh Africa;

“deliverable items” means the deliverable items to be produced
by the Service Provider for the Customer in terms of this

agreement, as set out in the Annexure for. financial year

2015/2016;

"effective date” means the date on which the last parties

signature is appended to this agreement.

“including” (or words of similar meaning) means to include without
limitation, and if the expression is used with reference to specn‘lc
examples the “e:usdem gener;s" fule shaH not apply, _

“law” ‘means any law of .generaf application and_ includes the
common -'Iéw. and  any statute, cbnstituti_om decree, treaty,
regulation, directive, ordinance, by-l_a_w, order 'or-a_.ny other
enactment of legislative méasure of government (including local
and provincial government) statutory or regulatory body Wthh has

the force of law;
"parties” means the Customer and the Service Provider;

“payable deliverable” means a deliverable item, which once
delivered by the Service Provider to the Customer, shall be
payable to the Service Provider by the Customer;
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2.1.9 "person” means any person, company, close corporation, trust,

partnership or other entity whether or not having separate legal

personality;
2.1.10 “project’ means the project as set out in the Schedule;
2,1.11 “Schedule” means the Schedule attached hereto which is an

integral part of this agreement;

2112 “services” means the services to be rendered by the Service
Provider, including the delivery of the deliverable items, as set out

in Annexure A;

2.1.13 “signature _dat_e" means {or words of similar meaning) in relation
to this agreement or any other document means the date on which
this agreement or other document (as the case may be) is signed

by the party signing it last in time;

2.1.14 “termination date” means the date on which all the deliverable
items constituting the services are delivered in full by the Service
Provider to the Customer, alternatively the end of the 2016/2017

financial year;

2.1.15 “writing” (or words of similar meaning) means legible writing and
in English and excludes any form of electronic communication
contemplated in the Electronic Communications and Transactions
Act, 25 of 2002; e e s

2.1.16 “‘annexure” means the annexure hereto and forms an integral part

of this agreement;

2.1.17 "PKSDM” means Pixley Ka Seme District Municipality.

4 rel,




2.2
2.2.1
2.2.2

2.2.3

2.2.4

2.2.5

2.3

2.4

. 2.5

Any reference to:
the singular includes the plural and vice versa,
natural persons includes juristic persons and vice versa;

any one sex or gender includes the other sexes or genders, as the

case may be;

any statute, constitution, decree, treaty, regulation, directive,
ordinance, by-law, order or any other enactment or legislative
measture of government (including _iob_al or provincial government)
statutory or regulatory body which has the_forde of law means the
relevan:t enactment or legislative Measure as at the date of
signature of this agreement and as amended or re~enacted_from

time to time;

a party includes a reference to that party’s successors in title and

assigns allowed at law.

The clause headings in this agreement have been inserted for

convenience -only and -shall :'not be taken into account in its

interpretation, -

Words and expressions defined in any sub-clause shall, for the purpose -
of the clause of which that sub-clause forms part, bear the meaning .

assigned to such words and expressions in that sub-clause. - -

If any provision in a definition is a substantive provision conferring
rights or imposing obligations on any party, effect shall be given to that
provision as if it_Were a substantive clause .in the body -of the
agreement, notw_ithstandi_ng that it is only contained in the interpretation

clause,
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2.6

2.7

2.8

2.9

2.10

2.11

If any period is referred to in this agreement by way of a reference to a
number of days or weeks or months or other intervals, the period shall
be reckoned exclusively of the 1% (first} day and inclusively of the last
day of the relevant interval, unless the last day falls on a day which is
not a business day, in which case the last day shall be the next

succeeding business day.

If the due date for performance of any obligation in terms of this
agreement is a day which is not a business day then (unless otherwise
stipulated) the due date for performance of the re!evant obhgatlon shall
be the immediately precedmg busmess day

If any obligation or act is requ_lr_ed to be pe_rformed_on_a particular day it
shall be performed (unless otherwise stipulated) by 16h00 on that day.

This agreement shall be governed, interpreted and enforced in
accordance with the laws of the Republic of South Africa from time to

time.

If amounts or figures are specified in numerals and in words and if there
is any discrepancy between the numerals and the words then__the_ words

shall apply.

The rule of construction that this agreement _sha!_l be interpreted against
the party responsible for the drafting of this agreement, shall not apply.




3
3.1

3.2

3.2.1

APPOINTMENT OF SERVICE PROVIDER
The Customer hereby appoints the Service Provider, who hereby
accepts this appointment, to provide the services to the Customer.

The Service Provider hereby acknowtedge and_egrees that -

the punctual performance of the services is a material term of this
agreement and as such the Service Provider shall render the
services strictly by the delivery dates; .~ |

-DURATION

‘This agreement shall commence on the effectrve date and termrnate on the -
termination date unless termmated eart[er by elther party in terms of thrs -

9.2

6.1.1

agreement,

DELIVERABLE ITEMS

tn rendering the services, the Servzoe Prowder shait riehver the

 deliverable items set out in Annexure_ A

The Service Provrder shall deltver the dettverabie ltems in the forrn and
with substance set out m Annexure A ' '

WARRANTY OF QUALITY CONTROL -

The -Service Provider hereby warrants to the Customer Wthh
‘warranties the Customer hereby accepts and records are matena!
representations whlch induced the Customer to enter lnto thts

agreement that the Servace Prowcter shatl~ o

exercise reasonable _skill, care and dil_igence in rendering the
services and in the performance of all its obligations in terms of

this agreement.




6.1.2 at all times display such proficient level of skill, care and diligence

in providing the services, as is reasonably expected of a qualified,

experienced and skilled Service Provider in its fiel_d of practice,

6.1.3 ~ The Service Provider agrees to remedy all incomplete work that

PKSDM may detect as set out i_n_a_n_nex_ure_ A wiyhout any
expectation of additional payment on the total contract price. . - '

6.1.4 In the event that the Service Provider does not successfuily deliver

the services as mentioned in annexure. A for two .consecutive

occasfons, PKSDM has the right to wrthout prejudrce to any rtght it

-may have in law, to cancet the agreement summarlly :

CONTACT PERSONNEL

Each party shall appomt and notlfy the other party in wntrng ofa desrgnated

; -employee who shall be authorlsed to act as the primary . contact person for

each party in dealmg with the other . party in respect of each party’s

obligations in terms of thts agreement and who will issue all consents or
approvals and make ali requests on behalf of each party ‘The names of the :

'tmtra! contact persons are set out in the Schedule

' RELAT?ONSHIP BETWEEN THE PARTIES

- The parties. sha!t for the duratron of thls agreement be mdependent .

| contractors to each other - No provrsron contained herein shall be

-__construe_d o c_on_fer t_o -_th_e Service Pravider the status of being an -

agent employee, partner or ee-venturer of the Customer. No person
~associated with the Service. Provrcter in the pen‘ormance of the

provisions of the Service Provider's obllgatlons in terms of this

agreement shal[ be deemed to be an emptoyee agent or. contractor of

the Customer.




8.2

Lt
9.1

Neither the Service Provider, nor any of its officers, directors,
employees or sub-contractors shall have the authority to represent,
bind or act on behalf of the Customer in its performance of the Service
Provider's obligations in terms of this agreement without the prior

written consent of the Customer.

PRICE

The total contract price payable for the services inclusive of VAT by
PKSDM to the Service Provider is the amount of R382 470.00 (Three
Hundred Eighty Two Thousand Four Hundred and Seventy Ran_d). _ '

10 SCOPE

The scope of this agreement is to:

10.1 Measure the perceptions of the public about general service delivery in
the district; N o |

10.2 Measure the perceptions about the role, function and effectiveness of
the district municipality and its level of support to local municipalities; -

10.3 Develop an action plan that includes recommendations based on the
results of the analyses to assist the municipality in developing its
communication strategy. . | . v

11 PAYMENT

11.1 The Customer shall make payment of the price in accordance with the
supply chain regulations of the Customer.

11.2 Payment shall be made to the Service Provider's bank account

specified oh the invoice, within (30} days after the receipt of the invoice

%ﬁ AG

by the Customer.




12 INTELLECTUAL PROPERTY RIGHTS AND INFRINGEMENT

12.1 The intellectual property rights for all deliverable items developed and
supplied in terms of this agreement shali vest with the Customer.

12.2 The Service Provider shall upon termination of this agreement, deliver
all items constituting the subject matter of the intellectual property
rights, together a detailed inventory in respect thereof, to the Customer.

12.3 Uniess agreed otherwise in writing, nothing in this agreement shall
confer or be deemed to confer on the Service Provider any rights in or
licence to use the Customer's intellectual property right other than in
the performance of its obligations in terms of this agreement. |

12.4 Either party (“the infringing party”) shall ensure that the use by the
other party ("the non-infringing party”) of the information including the
deliverable items shall not infringe any third party's inteliectual property

rights.

12.5 If it is established that such use infringes -any third party’s intellectual
property right, the infringing party:. S _ o

12.5.1 shall at its own expense and risk take such measures as to ensure
that the infringement is obviated and that the non-infringing party's
use of the information is not affected; ' ' -

12.56.2 hereby indemnifies the non-infringing party against a'ny claims
brought by such third parties, provided that the non-infringing party
notifies the infringing party in writing of such claims forthwith and
permits the infringing party to defend any such claim.

/ﬁ} AG {/ew
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14

15
15.1

15.2

16

NON-SOLICITATION

Neither party shall directly or indirectly solicit for employment, and/or entice
away or endeavour to, any of the employees of the other party during the
subsistence of this agreement and for a period of 1 (one) year thereafter.

GOOD FAITH

In implementing this agreement and in all further dealings with each other,
the parties each undertake to observe good fa_it_h in giving effect to the spirit

and purpose of this agreement.

ANTI-CORRUPTION

The Service _Provider-hereby undertakes that it shall not make, nor

cause to be made, any offer, gift, payment, consideration or benefit of

any kind whatsoever, which could be construed as an illegal or corrupt

practice, either directly or indirectly to any director, official, employee or

representative of the Cusfom_er_or any other person, a.s an inducement
- orreward in relation to th_é_ entering into or execution of this agreement.

Any such practice shall -constitute a ground for termination of this

agreement by the Customer.

BREACH

In the event of either of the parties ("the defaulting party") committing a
breach of any of the terms of this agr_ee_emeh_t and failing to renﬁedy such
breach within a period of 10 (ten) days after receipt of a written notice from
another party ("the aggrieved party") calling upon the defaulting party so to
remedy, then the aggrieved party shall be entitled, at its sole discretion and
without prejudice to any of its other rights in law, either to claim specific
performance of the terms of this agreement or to cancel this agreement
forthwith and without further notice, claim and recover damages from the

ks

defaulting party.




17 TERMINATION FOR CONVENIENCE

The Customer may terminate this agreement for convenience and without
cause at any time by giving the other party at least 30 (thirty) days’ prior

notice, designating the termination date.

18 NOTICES AND DOMICILIA

18.1

18.2

18.3

18.3.1

18.3.2

18.4

The parties choose as their domicilia citandi et executandi their
respective addresses set out in the clause 1 for all purposes arising out
of or in connection with this agreement at which addresses all
processes and notices arising out of ér .in_connegtion with this
agreement, its breach or termination may validly be served upon or

delivered to the parties.

For purposes of this agreement the parties' respective addresses shall
be as set out in the Schedule or at such other addre_ss_ in the Republic
of South Africa of which the party concerned may notify the others in
writing provided that no street address mentioned shall be changed to a

post office box or poste restante.

Any notice given in terms of this agreement shall be in writing and

shall -

if delivered by hand be deemed to have been duly received by the
addressee on the date of delivery; R

if transmitted by fax be deemed to have been received by the .
addressee on the day following the date of dispatch,
unless the contrary is proved. | h

Notwithstanding anything to the contrary contained or implied in this
agreement, a written notice or communication actually received by one
of the parties from another including by way of fax transmission shall be

adequate written notice or communication to such party.




19 DISPUTE RESOLUTION AND JURISDICTION

19.1

19.2

19.3

19.4

195

Any disputes arising from or in connection with this agreement shall, at
the sole, unfettered discretion of the Customer, be finally resolved in
accordance with the rules of the Arbitration Foundation of Southern
Africa by a single arbitrator appointed by the Foundation. |

The dispute resolution procedure contained in this clause applies to any
dispute, claim or difference between the partles araasmg out of or

relating to this agreement '

A dispute may not be deemed to be a dlspute unt:f one of the parties

has provided written notlce conveying the nature and scope of the |

dlspute to the other party

All disputes 'must first be refer_re_d to the a mediation .c_omm_iitee

consisting out of the .contract managers of the -paﬁies_ and a

representative of _eithe_r'_.p__ar_ty _r_r_le'diat_io_h _oorhm_ittee, for resolution. An
agreement reached by the mediation committee shall be _red_uced fo.

writing and shall be binding on the parties.

If the parties are .uhab!e to 'reso[v'e any .dispute within 10 (ten) working
~ days of referral to the medlatlon commlttee elther party may refer the

matter to arbltratton : '_ B




19.6

19.6.1
18.6.2

19.7

19.8

19.9

The arbitration must be conducted in accordance with the provitions of
the Arbitration Act,1965( Act 42 of 1965) as amended from time to
time), provided that:

A single arbitrator is _ap_po_ihte_d_; _

The arbitrator must be a practicing council or attorney of not less -
than10 (ten) years standing, agreed upon by the parties within
10(ten) days after the date on which the arbitration is being called

for.

If the parties falls to. reach agreement wuthm 10 (ten) days after

arbitration has been called for on regardmg the appomtment of the
arbltrator such arbltrator must be appomted by the F'res:dent for the |
tlme bexng of the Law socxety of the Cape l_aw Soc:iety S

The arbitration proceedlngs must take place in Klmberley at a venue
and tlme determmed by the arbltrator _' | e

- The arbitration procee_din_g_s must be held informally and in a summery -

manner, and p_foeedu_pal -_.-requlremenfs ahd 'form'alities ‘must be
determined by the arbitrator. In. determmmg such formalitles and

| ~procedure the arbitrator does not need to observe the normal strlct |

- 19.10

19.11

| rules of ev:dence or usual formal:tles of procedure .

The decision of the_arbitrato_r is final and bind_i_r;g on the parties, - -

The cost of the arbttrataon proceedmgs must be born by the partles as_

| decided by the arbltrator




19.12

19.12.1

19.12.2

The arbitration ciause shall not prevent the parties from access to an

appropriate court of law for:

Interim relief in the form of an interdict, mandamus,or an order for
specific performance pending the outcome of an arbitration in
terms whereof or in respect of such arbitration or expert
determination, as the case may be; and |

an order for the payment of a liquidated amount of money on the
basis of the facts which are not boa fide in dispute at the

commencement of the proceedings.

20 NEW LAWS AND INABILITY TO PERFORM . )

20.1

20.2

If any law comes into operation subsequent to the signature of this
agreement which law affects any aspec_t_or_ma.tter or issue contained in
this agreement, the parties undertake to enter into negotiations in good
faith regarding a variation of this agreement in order to ensure that

neither this agreement nor its implementation constitutes ‘a

contravention of such law.

If either party is prevented from performing any of its obligations in
terms of this agreement as a result of any existing or new law or as a
result of any event beyond its reasonable control whether -or not
foreseeable, including general power - failures, breakdown of
telecommunication networks or - :¢omputers, political -intervention,
imposition of sanctions, riot or insurrection, it shall not be liable for any
failure to perform its obligations under this agreement while such event
persists and shall have the right (unless such event has or is likely to
persist for a period not exceeding 30 (thirty) days) to terminate this
agreement at any time after the intervention of or becoming aware of

such event,
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20.3

21

22

23
© 2341

If this agreement is terminated by either party in accordance with the
provisions of this clause neither party shall have any claim or obligation
in respect of any loss suffered or damages incurred as a result of such

cancellation.

SEVERABILITY

Each and every provision of this agreement (excluding only those provisions
which are essentlal at law for a valid and binding agreement to be
constituted) shall be deemed to be separate and severable from the
remaining provisions of this agreement, If any of the provisions of. this
agreement (excluding only those provisions which are essential at law for a
valid and binding agreement to be constituted) is found by any c'our_t of
competent jurisdiction td be . invalid -ah_c_i/o_r - unenforceable - then,

notwithstanding such . invalidity -and/or unenforceability, the remaining

provisions of this agreement shall be and re_mai_n_of full force and .éffect._ |

ASSIGNMENT

The Service Provider may not assign, transfer, sub-contract or otherwise

part with this agreement or any part thereof or a'ny right or obligation under

it, without obtaining the Customer’s prior written consent thereto.

GENERAL

This agreement constitutes the whole agreement between the parties
as to the subject matter hereof and no agreements, fepresen_tations or
warranties between the parties regarding the subject matter hereof
other than those set out herein are binding on the patties. | o

i he
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23.2 No addition to or variation, consensual canceliation or novation of this
agreement and no waiver of any right arising from this agreement ot ils
breach or termination shall be of any force or effect unless reduced to
writing and signed by all the parties or their duly authorised

representatives.

23.3 No latitude, extension of time or other indulgence which may be given
or allowed by the Customer to the Service Provider in respect of the
performance of any obligation hereunder, and no delay or forbearance
in the enforcement of any right of -ihe Customer arising from this
agreement, and no single or _pa_rtial__-exercise of __ahy_ right by the
Customer under -this agreement, -_é;h_al[ in_any .éircums_tances_ be
construed to be an i_m_blie_d_ consent 6_r election by the Customer or
operate as a waiver br_a novation of _;S_r o_lthen/_vise._ affect any of the
Customer’s rights In terms of or arising from this agreement or estop or
preclude the Custo_r_n:er from __e'nforcin_'g' at any time éhd w_it_h_out notice,
strict and punctual compliance with _éac_h and every provision or't_erm

hereof.

23.4 This agreement is signed by the parties on the dates and at the places

indicated opposite their respective names.

23.5 This agreement may be executed in one or more counterparts, each of
which shall be deemed an original and all .of which shall be taken
together and deemed to be one instrument. -

- 23.86 The persons signing this agreement in a representative capacity

warrant their authority to do so.

Wral




on this 3 day of\nmg 2016,

Witnesses:

//l

RE PIETERSE

Obo
Pixley Ka Seme DM

1,
2f

Signed at\& A{Z\f on this Q(O_day of M@jzms S

- .. Witnesses:

ANDILE/GUMB!

Obo ) : S ;
Skhunyana Training Consultan_t_s : R _ . @?J“Je'

2
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SCHEDULE

A description of the deliverable items referred to in this agreement is

cortained in Annexure A hereto;

A description of the payable deliverables referred to In this agreement is

contained in Annexure A hereto;

This project as referred to in clause 2.1.10 entails a Community Perception
Survey; _ _ RS S
Nominated address and contact person for PKSDM; |

Rodney E Pieters..e

-Pixley Ka Seme DM

Culvert Road

De Aar, 7000

Tel: 053 6312529
Fax No: 063 6320523 -

Nominated address and contact person for Skhunyana Training Consultants

Andile Gumbi

18 Bosman Street .
‘Kuruman, 8460

‘Fax No: 0866823875
Cell: 0724331737

e

At
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